

















You're (Probably) a Federal Criminal

involved. A conspiracy conviction can severely increase a defen-
dant’s punishment, especially since the sentences for substantive
and conspiracy offenses can run consecutively.

* * *

How’d you do? If you're like most people, you probably commit-
ted at least one of these crimes. You should count your blessings
that no one was looking when you became a federal criminal. Admit-
tedly, breaking fiduciary duties, badly supervising employees, doing
drugs, and lying to the feds aren’t what you’d teach your kids. But
it is striking that a system designed to allow the community to
separate out those who commit serious anti-social acta‘{:nakes most
of that same community a bunch of crooks.

The Moral Force of Criminal Law

Yet, ubiquitous criminalization has done little to diminish the
public’s belief in the moral force of law. Most Americans continue to
believe that those convicted of crimes have done something seriously
wrong and should be treated far differently from the rest of us
supposedly law-abiding folks.

Far from believing the law has lost its moral force, most people
continue to support laws treating criminals, or at least felons, as
distinctly different. Most states don’t allow felons the right to serve
as jurors and deny them the right to vote, sometimes permanently.
In many states, a felony conviction serves as grounds for divorce
and can play an important role in terminating parental rights. Federal
law prevents felons from owning guns, and most states put addi-
tional restrictions on felon firearm possession. Some states require
all felons to register with law-enforcement agencies.”

Many of us treat criminals as pariahs who have transgressed
serious moral commitments. For example, many employers require
job applicants to disclose whether they've been convicted of a ¢rime
and often don’t read beyond a “yes” answer. This is especially true
for white-collar criminals, who may lose their professional licenses
and find themselves unable to get permits to work in other fields.
Even if they don’t work in a licensed field, their reputations are
often so destroyed that they can't find even meager work in their
chosen profession. Indeed, even being charged with a crime will
often lead to being fired.”
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In THE NAME OF JUSTICE

It seems paradoxical that, even though most of us have committed
crimes, we continue to support laws and social conventions that
treat those convicted of these same acts as pariahs. The solution to
this puzzle is that we have internalized Hart’s understanding that
"a criminal conviction carries with it an ineradicable connotation of
moral condemnation and personal guilt.”* If our government has
deprived someone of his liberty, he must be a truly bad person. But
do we ever ask ourselves why we haven't been convicted for our
own crimes?

Enforcement of a Ubiquitous Criminal Law

Hart understood that criminals should be a small minority of
antisocial actors who deserve to suffer serious consequences. Theo-
dore Roosevelt is the ideal police officer for such a criminal law
regime—the man who dispassionately goes after every criminal.
Consider how you’d expect an officer to respond when hearing a
credible murder or rape allegation. Under a system of law that only
criminalized these sorts of serious offenses, a rogue officer would
refain some authority to allow criminals to escape justice. However,
this officer’s ability to do harm would be limited to helping nefarious
characters; he’d have no lawful authority to go after the law-abiding
populace. These people would be shielded by their innocence, along
with the constitutional and statutory protections that prevent the
authorities from hassling them without good cause.

The situation is far different when most people have committed
some crime carrying serious consequences. Under such a system,
the authorities necessarily have vast discretion to choose who will
remain free, well-respected members of society and who will be
tossed in jail and lose their rights, their family, and their job. As
Hart aptly explained, since there is no pretense that most criminal
laws are seriously enforced, “The breadth of discretion we entrust
to the police and prosecuting attorneys in dealing with individuals
is far greater than that entrusted to any other kinds of officials and
less subject to effective control.” Indeed, this transfers “from the
legislature to enforcement officials the de facto power of determining
what the criminal law in action shall be.”?

Recall that under Hart's view of criminal law, the dutiful officer’s
role was to nab every criminal and the rogue officer had no lawful
authority over the law-abiding majority. Enforcement is far more
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problematic under a system of broad criminalization, especially one
that accepts the moral force of law and, thus, imposes harsh penalt-
ies. Even the dutiful prosecutor will drift from randomly punishing
whoever commits the most conspicuous crimes to trying to nab only
the “worst” criminals to responding to the public’s demand for
enforcement of some laws or for prosecution of some individuals.
And that is just the good news. The malevolent prosecutor, empow-
ered by ubiquitous criminal penalties and harsh sentences, will have
broad authority to punish almost anyone he chooses. This power
will be especially dangerous if seized upon by an aspiring tyrant.

Dutiful Enforcement

A sprawl] of criminality puts even the most dedicated officers and
prosecutors in an untenable dilemma. Do they go after every criminal
they can find, or do they prioritize crimes and targets? If they do
prioritize, do they follow their own moral sense of who deserves
punishment, or do they try to enforce laws in a way they think will
please the public?

Random Enforcement. Since police and prosecutors only have the
time and resources to go after a small percentage of the criminalized
populace, they could try to enforce the law randomly. That is, they
could catch and prosecute as many criminals, of any type, as their
time and resources permit. This is an adaptation of Roosevelt’s
notion that officials should blindly enforce the law because every-
one’s “got to be law-abiding citizens.”

When government agents randomly enforce sprawling criminal
prohibitions, guilt becomes only a very minor factor in determining
whether someone will remain a free person. Instead, ability to hide
one’s crime and luck will play the dominant roles. If police and
prosecutors are busy catching and prosecuting every conspicuous
violator, they’ll never have time to bother with those who are hiding
their criminality. Similarly, if the number of people who commit
crimes dwarfs the number held accountable, anyone who ends up
in jail will be extraordinarily unfortunate. You’'d probably have to
walk under three ladders and kick five black cats to get prosecuted
for cheating on your taxes or smoking some pot.

Needless to say, conspicuousness and luck shouldn’t be the most
important factors in deciding whether a person gets locked up, loses
his rights, and becomes a social pariah. Indeed, a society of criminals
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that randomly locks up the unlucky or indiscreet can hardly claim
it operates under a just system that respects lawfulness.

Belective Enforcemenl. Of course, police and prosecutors don’t ran-
domly enforce all criminal laws. As Attorney General Robert Jackson
explained, conscientious prosecutors usually select those cases “in
which the offense is the most flagrant, the public harm the greatest,
and the proof the most certain.””” That is, they choose which violators
and crimes they will pursue within the confines of their limited
resources. In doing so, they have to decide between listening to their
own moral sense and trying to intuit which crimes and criminals
the public wants them to target. Under either approach, they’ll target
the worst of the worst—the murderers and rapists—but deciding
who else to go after will be extremely problematic.

On the one hand, the subjective judgment of authorities could
serve as the determining factor in deciding which members of a
criminalized populace will be punished. Under such a system,
whether a person has his life torn apart will not depend primarily
on his guilt, since everyone is guilty of something. Rather, it will
turn on whether government officials believe that the person’s crimes
are particularly serious or that he is an especially bad person. For
example, some government agents decided that Al Capone was a
bad guy, and since they couldn’t prove he committed murder or
extortion, they threw him in prison for tax evasions. If that hadn’t
worked, perhaps they could have considered whether he negligently
supervised the way some of his garbage businesses disposed of
their trash. In short, allowing officers and prosecutors to use their
judgment to select targets out of a criminalized population trans-
forms the rule of law into the rule of men.

On the other hand, a government agent may realize that he can’t
simply rely on his own judgment, and so he may choose to use
public opinion as his guide. Since prosecutors, police, and their
supervisors are accountable to the people, this approach is sensible.
Yet publicly responsive enforcement will simply end up targeting
crimes the populace gets suddenly excited about enforcing. Consider
the increase in white-collar prosecutions after the Enron scandal or
the promises to crack down on new categories of criminals during
state attorney general election campaigns. Even more troubling, the
public often wants law enforcement to target particular individuals,
because they are either famous or “bad” people. Consider this the
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next time you read about a celebrity or politician being investigated
for tax fraud or lying to government agents or about a prosecutor’s
office pouring endless resources into a high-profile case. Ironically,
a brash prosecutor can become so famous for catering to the public’s
desires that he may find himself the authorities” next target.”

Law enforcement officials trying to cater to the public’s prefer-
ences will run into many of the same problems as those trying to
enforce their own subjective judgments. Again, the most important
factor in deciding whether someone ends up in jail will not be that
he committed an objectively defined criminal offense; after all, we
all do that. Rather, it will be whether the public finds him or his
crime particularly distasteful at a given moment.

ILhe pitfails of selective enforcement exis{ under any system where
government officials have discretion. However, these problems are
far more serious when most people violate sweeping criminal prohi-
bitions. Giving even the most well-intentioned officials power to
select who they believe are the most morally culpable or publicly
displeasing destroys the link between the impartial rule of law and
the reality of criminal law-enforcement. It makes each person’s claim
to liberty and rights turn on the opinions of other people, rather

than on pbjectively defined ruled of conduct.

Malevolent Enforcement

The most common justification for broad criminal laws is that
government officials will use good faith and sound judgment in
discharging their massive authority. Besides leaving government
agents no good way to enforce criminal prohibitions while respecting
the rule of law, this grant of authority ignores America’s time-tested
distrust of vesting vast power in government officials in the hope
that they’ll use this authority judiciously. Accordingly, it's important
to consider the damage malevolent prosecutors and would-be

tyrants could do when empowered by libiquitous criminal law.

Bad Apples. You stole a federal prosecutor’s girlfriend. He's ticked
and decides to snoop around your life. Maybe you failed to report
some income or took a deduction you weren't entitled to; broke a
fiduciary duty or negligently supervised some workers; or tried
some drugs with people who are willing to talk. Even if he can’t
find sufficient evidence to prove all the elements of any crime, he
can come to your house in the middle of the night and ask you
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sharp questions. If you figure he’s got it in for you and lie, he’s got
you on the hook for the lie—which is itself a federal crime. Since
your family and friends are probably federal criminals as well, he
can give them the same treatment. Then he can offer them a pass if
you'll plead guilty. In addition, once he’s nailed you for one crime,
he might be able to add money laundering and conspiracy charges
to increase your sentence. Facing this, you'll likely plead guilty. And
after you get out of jail, you won’t be able to vote, sit on a jury, find
a decent job, or exercise your rights under the Second Amendment.
Meanwhile, he’ll steal back his girlfriend, who’ll likely want nothing
to do with a criminal such as yourself.

Hopefully, few police and prosecutors behave this way. Yet, it is
important to understand that a system of law that makes most
everyone a criminal, also makes all its citizens lawful targets for
[malicious officersjand prosecutors. Under such a system, substantive
and procedural safeguards no longer protect citizens from official
harassment. For example, the Fourth Amendment shields citizens
from being hassled, searched, and arrested unless the authorities
have good reason to believe they've committed crimes. However,
if lots of inadvertent and common activities are crimes, this apparent
protection actually empowers malevolent government officials to
arrest citizens on the street, to search them because of that arrest,
and then to search their homes for more evidence. Similarly, the
guarantee that the government must prove every element of a crime
beyond a reasonable doubt provides little protection for a criminal-
ized populace, except by shielding those who hide their crimes
particularly well or make friends with police and prosecutorg.

Bad Leaders. A Russian oil executive got the authorities angry by
supporting opposition parties and wanting to sell oil to foreign
countries. Soon after, he found himself convicted of fraud, embezzle-
ment, and tax evasion, and he was sentenced to 9 years in prison.
Just when he was about to become eligible for parole, the prosecutors
charged him with money laundering and embezzlement, and they
began targeting his former associates for tax evasion. Defending his
government’s hard-line stance against one such associate, Russian
President Vladimir Putin channeled Theodore Roosevelt and
explained, “Everyone must understand once and for all—the law
must be followed always.”?

54


http://www.killercop.com/Pages/playas/FBI/cugno/index.htm
http://www.killercop.com/Pages/matz/mob2009/FriendsAndBuddies.htm

You're (Probably) a Federal Criminal

Nothing like this scenario is likely in America’s near future. Never-
theless, it is noteworthy that post-Soviet Russia’s return to autocratic
rule was not inevitable. Using the moral force of law to justify
cracking down on regime opponents has been one of Vladimir Put-
in’s most effective tools in crushing his country’s nascent democracy.
Of course, all oppressive regimes cloak themselves with the impri-
matur of law. But a society that criminalizes most of its members
through a legitimate democratic process gives an incredibly valuable
gift to an aspiring autocrat. He doesn’t have to answer the argument
that he created laws to put down his opponents; he can merely
channel Theodore Roosevelt and turn the moral force of criminal
law into a chain around his people’s necks. He can deploy all of the
powers that the bad-apple prosecutor has—from targeted investiga-
tions to stacking charges to multiplying sentences—only writ large.

* * #*

The overwhelming majority of police and prosecutors try to
enforce the law dutifully. After catching the few obvious hard-core
crooks, they vacillate between randomly enforcing laws and selec-
tively enforcing them based on their own judgment and the public’s
demands. This approach undermines the rule of law and makes
luck, conspicuousness, and the subjective opinions of government
officials the most important factors in determining whether someone
ends up in jail. And that’s just what happens in the best case. When
malicious prosecutors or would-be tyrants get hold of a ubiquitous
criminal law, fortified by the public’s belief in the moral force of
that law, they can go after pretty much anyone they choose.

Conclusion

Hart implied that constitutional amendments limiting the scope
of the criminal law were the cure.” After 50 years of new criminal
laws, long sentences, and post-incarceration consequences, he’d
likely hold to this same position today. Yet, political support remains
small for passing constitutional amendments and repealing federal
laws. Indeed, if people don’t believe that the ubiquity of criminal
law is a significant enough problem to urge their public officials
to stop enacting new criminal laws, they're unlikely to demand
constitutional amendments to curtail criminalization.
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So the question is not about the institutional method for change,
but whether people think there’s a problem. Do you believe well-
intentioned police officers and prosecutors should have the freedom
to select from among a criminalized citizenry based on their own
judgments or the fleeting desires of the public? Do you think mali-
cious officers and would-be tyrants are likely to pbuse the powey
ubiquitous criminality gives them? Are you willing to accept that,
if we limit the number of crimes, some bad people will be able to
evade prosecution? In deciding how to answer these questions, recall
that you’re (probably) a federal criminal.
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