THE TRIAL COURT COMMITTED A REVERSIBLE ERROR IN ITS JURY INSTRUCTION.

Standard of Review


Whether a jury instruction misstates elements of a statutory crime is a question of law and is reviewed de novo.  United States v. Phillips, 367 F.3d 846, 854 (9th Cir. 2004).  In reviewing jury instructions, the relevant inquiry is whether the instruction as a whole are misleading or inadequate to guide the jury’s deliberation.   United States v. Garcia-Rivera, 353 F.3d 788, 792 (9th Cir. 2003).  An erroneous jury instruction is subject to harmless error review.  United States v. Omer, 429 F.3d 835, 840 (9th Cir. 2005).  

In a criminal trial, the State must prove every element of the offense, and a jury instruction violates due process if it fails to give effect to that requirement. See Sandstrom v. Montana, 442 U. S. 510, 520-521 (1979). Nonetheless, not every ambiguity, inconsistency, or deficiency in a jury instruction rises to the level of a due process violation. The question is " 'whether the ailing instruction ... so infected the entire trial that the resulting conviction violates due process.' " Estelle v. McGuire, 502 U.S. 62, 72 (1991) (quoting Cupp v. Naughten, 414 U.S. 141, 147 (1973)). " '[A] single instruction to a jury may not be judged in artificial isolation, but must be viewed in the context of the overall charge.' " Boyde v. California, 494 U. S. 370, 378 (1990) (quoting Cupp, supra, at 146-147). If the charge as a whole is ambiguous, the question is whether there is a " 'reasonable likelihood that the jury has applied the challenged instruction in a way' that violates the Constitution." Estelle, supra, at 72 (quoting Boyde, supra, at 380).

Argument


The district court gave the following jury instruction in defining “true threat”:  “True threats are not protected by the First Amendment and are not free speech or expression.  A statement is a true threat where a reasonable person would foresee that the listener will believe he or she will be subjected to physical violence upon his or her person.”  (RT 2126).  The district court instructed the jury with what is often referred to as an “objective” true threat definition.  See United States v. Stewart, 420 F.3d 1007, 1017 (9th Cir. 2005); U.S. v. Twine, 853 F.2d 676 (9th Cir. 1988).  Such instruction was erroneous.

In Virginia v. Black, 538 U.S. 343, 359-50 (2003), the Supreme Court defined “true threats” as “those statements where the speaker means to communicate a serious expression of an intent to commit an act of unlawful violence to a particular individual or group of individuals.”  This Court has referred the Supreme Court’s definition as a “subjective” true threat definition and held that the Black’s definition of true threat should control threat cases.  United States v. Stewart, 420 F.3d at 1017.

By instructing the jury with an “objective” true threat definition, the district court clearly erred.  The district court’ error was harmful.

According to Virginia v. Black, the jury must find that the speaker intended to communicate a serious expression of an intent to commit an act of unlawful violence before finding him guilty of making a true threat.  As argued earlier, Mr. Sutcliffe in this case did not communicate a serious expression of an intent to physically harm anyone.  (See insufficiency argument, infra).  Had the jury been instructed with the Black definition of true threat, it would not have convicted Mr. Sutcliffe of Counts One, Two, and Four. The district court allowed conflicting jury instructions. The instructions as a whole were misleading or inadequate to guide the jury’s deliberation. The “instructions were … ambiguous because they were internally inconsistent." Sandstrom v. Montana, 442 U.S., 510, 708.

The court set the tone early and prejudiced the jury with its comments by stating on Page 899:

BY MR. SUTCLIFFE:

Q Is it possible that the intent of the author was to say, "I will kill you in a court of lawn?”

THE COURT: It calls for speculation as to what the intent of the author was. Ladies and gentlemen, as you will hear at the conclusion of the case, you are to evaluate a number of factors applying the words that were used for the threats that have been alleged in this indictment. The government will have to prove there was a specific intent
, but that will be different than the actual motive. I’ll explain that at the time that I deliver the jury instructions. In any event, the question was objectionable because it calls for speculation.
� Judge: “And you will be told about how a reasonable person would evaluate and respond to the language that has been incorporated into the e-mails that are the subject of these counts. Reasonable can have certain meanings in this lawsuit, and I will define what those are for you to apply.” (T.T. at 934)
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