THE TRIAL COURT LACKED JURISDICTION.

FACTUAL BACKGROUND


On April 9, 2002, the Defendant first raised a challenge to the subject-matter jurisdiction of the court. 

(See RT 04/09/02, Pages 9-10).

JUDGE: “Do you understand the nature of the charge that’s made in that document?”

ACCUSED: “No. I understand the Cause, but I’m reserving my right to challenge subject-matter jurisdiction and the nature of the claim.”

JUDGE: “Certainly all your rights are reserved.”

On January 14, 2003, through a Writ of Mandamus to Compel, Defendant challenged the district court’s jurisdiction in the case.  (ER ).  In it, Mr. Sutcliffe argued that the court lacked subject-matter jurisdiction under the Interstate Commerce Clause of the Constitution. The court totally ignored the challenge and failed to make a ruling. (ER ).  On August 27, 2003, Mr. Sutcliffe again challenged the subject-matter jurisdiction of the court.  (RT 8/27/03 at 9).  The district court denied Mr. Sutcliffe’s contention that the court lacks subject-matter jurisdiction.  (Ibid).

On September 2, 2003, Mr. Sutcliffe renewed his objection to the district court’s jurisdiction in the case.  (RT 9/2/03 at 4).  The district court again denied his objection to the jurisdiction.  (Id. at 8).

On November 7, 2003, Mr. Sutcliffe once again challenged the district court’s jurisdiction and demanded that the government prove the interstate element of the offenses before he be tried
.  (RT 11/7/03 at 63-64) 
. When Mr. Sutcliffe filed a Motion to challenge jurisdiction that morning the court took notice of it but summarily denied it claiming it “lacks merit,” the court then placed the motion in the filed as “NOT USED,” several weeks later. It is now officially “missing.” See fn. 2, supra. (RT 11/7/03 at 72).
Standard of Review


Whether a district court has jurisdiction is reviewed de novo.  United States v. Pena, 319 F.3d 509, 511 (9th Cir. 2003).  The assumption of jurisdiction by a district court is also reviewed de novo.  United States v. Ross, 372 F.3d 1097, 1105 (9th Cir. 2004).

However, the question of whether or not Mr. Sutcliffe’s actions sufficiently affected interstate commerce to provide jurisdiction is a jurisdictional question intertwined with the merits.  United States v. Barone, 71 F.3d 1442, 1444 n.4 (9th Cir. 1995).  “In instances where the question of jurisdiction is intertwined with the merits and must be resolved by a jury, the standard of review is unsettled.  Id.  ‘Because the question is resolved by the jury, the standard for reviewing the sufficiency of evidence to support a jury verdict, see Jackson v. Virginia, 443 U.S. 307, 319 (1979), may well apply to this issue.’” Id.

Argument


The elements of section 875(c) are 1) an intentional interstate transmission of a communication; 2) threatening to injure a person, 3) with the specific intent to threaten.  United States v. Twine, 853 F.2d 676, 679-80 (9th Cir. 1988).  There is no doubt that section 875(c) requires proof that the threatening communication was actually transmitted across state lines.  See United States v. Oxendine, 531 F.2d 957 (9th Cir. 1976).  

In order to convict someone under section 1028(a)(7), the Government must prove the following elements beyond a reasonable doubt: (1) that the defendant knowingly transferred or used a means of identification of another person; (2) that such transfer was performed without lawful authority; (3) that such transfer was performed with the intent to commit, or aid or abet, any Federal crime or any felony under State or local law; and (4) that the transfer was in or affected interstate or foreign commerce. See 18 U.S.C. §  1028(a)(7), (c).  Again, one of the elements under section 1028(a)(7) is that the transfer of a means of identification of another person has to take place across state lines.
In this case, the prosecution failed to prove that the materials that were posted on the website were actually transmitted across state lines.  First of all, the government failed to prove where Mr. Sutcliffe was at the time that the threatening communications or the social security numbers were posted on the website.  The government even failed to demonstrate that a computer outside of California, or any state the site was hosted in, was used in posting the messages and the social security numbers.

Even more importantly, the government failed to demonstrate how the communication crossed state lines.  There was no testimony by any of the government witnesses that by virtue of using the internet, the materials posted on the website (by whoever) crossed state lines.  No one testified in this case how the messages posted on a website at one place necessarily travel across state lines.  

In United States v. Kammersell, 196 F.3d 1137 (10th Cir. 1999), both the sender and the recipient of the threat lived in Utah.  However, there was evidence to show that the threat that was communicated through the internet was automatically transmitted through interstate telephone lines from the sender’s computer in Utah to the On Line Server in Virginia and then back to Utah.  The Tenth Circuit held that the “interstate commerce” requirement of the section 875(c) had been met.

Unlike Kammersell, there was no such evidence presented in this case.  The simple fact that a message was posted on the internet, without any evidence to show where the message was posted from and how the message crossed state lines, is not sufficient to satisfy the interstate element of sections 875(c) and 1028(a)(7).  Even the prosecutor recognized the lack of evidence in the closing statement where the prosecutor stated: “The fact that he had access to it shows his identification, shows it was most likely him that posted it.”

� Page 63, Lines 12-25. Defendant: “I don’t believe the Government can prove that and I demand the Government have to prove that before they try me.”


Page 64, Lines 1-7


Judge: “Your demand that the Government have to prove that is granted.


� Mr. Sutcliffe continued to object to the court’s jurisdiction and the court continued to deny Mr. Sutcliffe’s objection.  See Reporter’s Transcript 11/12/03 at 5.  Mr. Sutcliffe’s Motion to Dismiss Counts 1-9 for lack of jurisdiction was “PLACED IN FILE – NOT USED” by the court on December 5, 2003, after Mr. Sutcliffe filed it on 11/12/03.  (ER ). THE CHALLENGE IS NOW “MISSING” FROM THE OFFICIAL FILE.





6

