APPELLANT WAS DENIED HIS SIXTH AMENDMENT RIGHT TO COUNSEL.

From small mistakes, grave injustices may come, and such is the threat here.
FACTUAL BACKGROUND

Here the district court was forced to dive into what one Circuit has acknowledged as “a complex, often convoluted, area of the law.” U.S. v. Steiger, 318 F.3d 1039, 1047 (11th Cir. 2003) (internal citation and quotation omitted). The district court emerged from those depths with overbroad and dangerous holdings. One holding is that one may be convicted without the effective assistance of counsel. Neither the court nor early appointed counsel understood Internet Technology or Computer Technology, but the defendant did, this caused a major conflict between all of the parties which resulted in the court becoming frustrated enough to threaten to take away the defense’s counsel, then doing so and leaving the Defendant to “go it alone” through a Federal trial resulting in a sentence of 7 years punishment for words on a website. Neither the court, prosecutor, nor early-appointed counsel, understood, or informed the Defendant of the “true” elements of Counts 1-4.
  This, too, contributed to the conflict.


On April 9, 2002, the district court appointed the Federal Public Defender’s office to represent Defendant.  (RT 4/9/02 at 8).  On July 22, 2002, Defendant complained to the court that he could not trust his lawyer, Ms. Hilary Potashner and stated his reasons.  (RT 7/22/02 at 11-14).  The Judge asked if there was any issue concerning the Defendant’s competency, Ms. Hilary Potashner did not see or raise any issue regarding Defendant’s competency. (RT 7/22/02 at 5, 19-23).  Ms. Hilary Potashner agreed with the Defendant that she refused to appeal the judge’s denial of bail because “There’s great discretion given to the district court in that regard.” (RT 7/22/02 at 15). In response, the district court suggested that another lawyer from the Public Defender’s Office, Ms. Bednarski, who had been working on the case with Ms. Potashner, should mainly represent Defendant.  (RT 7/22/02 at 17-19, 27, 34).

Six months after the Defendant’s arrest, on September 23, 2002, Ms. Bednarski moved to be relieved from representing Defendant.  Ms. Bednarski informed the court that the Federal Public Defender’s ability to zealously and effectively represent Defendant has been impaired.  (RT 9/23/02 at 3, 7).  She felt that it is not something that can be fixed by inquiry or explanation.  (RT 9/23/02 at 8).  She represented to the court that it would be in Defendant’s best interest that the office of the Federal Public Defender be relieved.  (RT 9/23/02 at 9).  Defendant opposed Ms. Bednarski’s motion to be relieved and asserted that it was their way of covering up their incompetence and failure to comply with the professional responsibilities.  (RT 9/23/03 at 10-11, 18). 

After stating what his lawyers failed to do, Defendant requested the court to require the Federal Public Defender’s Office to continue to represent him.  (Id. at 13-18).  The district court found that the relationship between Defendant and his lawyers is such that the lawyers cannot provide effective assistance. (Id. at 19).  The court further stated that it was not making any findings as to who is right and who is wrong.  (Id. at 21).  The district court relieved the office of the Federal Public Defender from representing Defendant.  (Id. at 29). The Judge later made the claim that the Defendant had fired them. (RT 08/27/03, 60). 

On September 23, 2002, the district court told the Defendant that the Defendant’s request that the Public Defender’s remain his lawyers and proceed to trial was against the Defendant’s best interests. (RT 09/23/02, 21). Again the court stated it made no findings as to who was right or wrong. (Ibid.) The court ordered the Public Defender’s Office to turn over all of its files. (RT 09/23/02, 31).
 

The district court appointed Mr. Bill Harris from the Indigent Defense Panel to represent Defendant.  (RT 9/25/02 at 3-4). Mr. Harris raised the issue that Mr. Harris was incompetent to represent the Defendant. (RT 11/21/02 at 14-15, 17). The court offered to appoint a “computer expert” to assist Mr. Harris. (Id at 14, 18). The court had previously stated any lawyer assisting the Defendant would most likely have to rely on an expert, given the nature of the charges. (RT 08/22/02 at 26).
  Mr. Harris declined the courts offer.

Thereafter the Defendant filed a motion with the court regarding Mr. Harris’s incompetence and ineffectiveness to proceed. (RT 12/04/02 at 16-18). The court stated computers and [internet] technology were not “really much of an issue in this case” and didn’t think “that’s what the trial is likely to focus on at all.” (RT 12/04/02 at 18). The court further went on to state it believed a lawyer who had never even seen a computer could effectively represent the Defendant and do a “bang-up job.” (Ibid). 
 The Defendant wrote to the court to complain about Mr. Harris (Docket #78) on 12/13/02, but the court chose to order the Defendant not to communicate directly with the court (Docket #79).  The court subsequently removed this order thereafter. The court then reminded all parties that a “firm date” was set for trial on 01/14/03 (Docket #80). 

Faced with the choice of representing himself or proceeding with incompetent counsel
, on January 14, 2003, Defendant informed the court that he has dismissed Mr. Harris from representing him for incompetence
 and “only the accused may speak for the accused, citing FARETTA v. CALIFORNIA, 422 U.S. 806 (1975).  (RT 1/14/03 at 4, 13, 30).  Mr. Harris at this point stated to the court that there has been a complete breakdown in the attorney-client relationship.
  (Id. at 8).  The district court made a specific finding that the attorney-client relationship has been shattered and relieved Mr. Harris.  (Id. at 12-13). The court went on further to say it was willing to give the Defendant the right to a lawyer, “but only one additional time, absent anything compelling.” (Id. at 13).  

The court then went on to inform Defendant that he does not have a right to select his own lawyer and that if the same “syndrome” occurs with the new lawyer, he will have waived his right to excuse that counsel or to be represented by replacement counsel.  (Id. at 14). The court agreed that the Defendant had the right to the “assistance of counsel.” (Id. at 18). It appears the court was of a bent mind when it told the Defendant he was going to have to undergo a trial. And that “This is going to happen, no matter what.” (Ibid.) Furthermore, the court told the defendant that “[e]ither way, you’re going to trial” and that the court would “never except a guilty plea.” (Id. at 22). The court told the defendant that the “lawyer has the ultimate responsibility to decide what happens.” (Id. at 21).

On January 17, 2003, the court appointed Greg Nicolaysen to represent Defendant.  (RT 1/17/03 at 4).  Defendant objected to Mr. Nicolaysen as his counsel.  The court, again, ignored the Defendant’s Faretta Motion. (RT 1/17/03 at 5, 18). The court claimed the defendant, at the previous hearing held 1/14/03, refused to provide answers to very clear and simple questions, including some “focused” on what the defendants requests were, “especially concerning whether he wished to have counsel or not have counsel and proceed to represent himself.” (Id. at 15). 

At a status conference hearing held on March 14, 2003, Defendant again objected and asked the court several times to relieve Mr. Nicolaysen as his counsel.
 The court, once again, ignored the Defendant’s Faretta Motions. (RT 3/14/03 at 5, 7-10). The Defendant raised issues of conflict with counsel (Id. at 7). Instead of closing the court, removing the other parties, and conducting an ex parte hearing, as the court had done several previous times with the defendant and counsel, the court moved forward with its agenda and later had the Defendant removed from the court when the Defendant objected to Mr. Nicolaysen speaking on his behalf. (Id. at 12).  Mr. Nicolaysen thereafter proceeded to attempt to change an examining doctor’s opinion, and the prosecutor’s, that his client was competent, after having only met twice with the Defendant in two months.
 

On August 4, 2003, Mr. Nicolaysen filed a motion for order relieving counsel.
  (ER  ).  On August 27, 2003, at a hearing on the motion, the district court granted Mr. Nicolaysen’s motion to be relieved without further evidence or information.  (RT 8/27/03 at 46).  The court found that there is a complete breakdown in communication.  (Ibid).

When Defendant insisted that his motion to relieve Mr. Nicolaysen for ineffective assistance predates Mr. Nicolaysen’s motion to be relieved (Id. at 47), the court granted Defendant’s motion to relieve Mr. Nicolaysen.  (Id. at 51).  It did so without making any finding of misconduct or ineffective assistance on Nicolaysen’s part.  (Ibid).  The district court prohibited Defendant from putting on the record as to why he requested Mr. Nicolaysen to be fired.  (Ibid).  

The court then commented that Defendant had gone through four attorneys, fought with all of them, and insisted on firing all of them.
 (Id. at 60).  In response, Defendant explained to the court that he simply wanted effective “assistance” of counsel. (Id. at 61).  The court ultimately concluded that Defendant, through his actions and his conduct, waived his right to counsel and had chosen to proceed in pro per.  (Id. at 60-61, 64-66).
  The court then appointed Michael J. Brennan as a standby counsel for Defendant.  (Id. at 65-67). The court told the Defendant that standby would be available to “assist” him. (Id. at 65). The court ordered Mr. Nicolaysen to turn over his file to the defense.

On September 2, 2003, Mr. Brennan represented to the court that his schedule would not allow him to function as a standby counsel for Defendant and requested the court to appoint an alternate standby counsel that he had personally selected.  (RT 9/2/03 at 5-7).  On the same day, the court ordered Mr. David Reed to meet with Defendant to see if he can act as a standby counsel. (Id. at 9-10). Mr. Reed had expressed serious concerns regarding acting as standby counsel and the responsibilities it entailed and especially regarding the complexity
 of the case.
 (Id. at 10). Defendant objected to Mr. Reed’s appointment. (Id. at 12-13). The court ignored the concerns of counsel and Defendant and sua sponte appointed Mr. Reed before the two had even a chance to speak. The judge asked the Defendant if he wanted to meet with Mr. Reed. Judge: “Would you like to meet with Mr. Reed?” Defendant: “As well as I do not recognize this court, I do not recognize - -.“ At this point the court interrupted the Defendant and abruptly adjourned the hearing. (Id. at 13). The file from Mr. Nicolaysen still had not been turned over. 

On September 24, 2003, a request was filed by the prosecutor, which asked that defendant’s Standby Counsel, Mr. Reed, be appointed to represent defendant. The motion noted, “It does not appear, however, that the Court advised defendant of the Nature of the charges.“ This was strange since the prosecutor was present at all three arraignments of the Defendant wherein the Defendant specifically demanded to be informed of the nature of the charges, and the court refused to inform the defendant of the nature. 

On September 26, 2003, the court held a hearing and admitted an error in the due process
. The court admitted the Defendant does not waive his right to counsel. Trial was scheduled to begin in just two business days and the court noted that the Defendant had not waived Speedy Trial rights. In essence, all the time the Defendant had been illegally forced to represent himself, which even the court noted was “complicated and compounded” in ways that even the court did not anticipate due to the defendant’s incarceration
. The court also noted that neither the Defendant nor standby counsel, David Reed, was in possession of discovery previously he previously ordered turned over. (Id. at 49). The court then offered the Defendant a choice to have either have Mr. Reed take over as full counsel or continue to represent himself. (Id. at 51).  The court stated that either way it was going to waive time. (Ibid). The district court even told the defendant the “prudent” course of action would be to continue self-representation.
 The district court then admitted much of the reason the case was not ready for trial was not attributable to the Defendant and that Mr. Reed was in no position to provide even standby counsel. (Id. at 55). The court then told the defendant that the trial would be delayed [for an indefinite amount of time] if the defendant chose Mr. Reed as full counsel of record, but would only be delayed “a week” if the Defendant chose to continue to represent himself. (Ibid). The Defendant objected and complained insisting he wished to proceed to trial on Tuesday, in 9 business days.
 (Id. at 57). The court called this “an unusual case and a lot of difficulties.” (Id. at 59). The court noted a “scowl” on the face of Mr. Reed, and an “understandable worried look.” (Id. at 62). The court told Mr. Reed it was poised to appoint him as full counsel and the Defendant objected due to Mr. Reed being totally unprepared to proceed. (Id. at 63-64). The court tried to force the defendant to, once again, choose either incompetent, ineffective, assistance of counsel or to continue to represent himself. (Id. at 64-65). The defendant told the court he would continue to speak for himself since the court would only appoint a representative and not effective “assistance of counsel.” (Id. at 66-67). The district court then reversed its earlier position and appointed David Reed as full counsel. (RT 9/26/03 at 51, 56-57, 63, 68).  It then ordered Mr. Reed to rent a laptop and printer to use with the Defendant in prison. 

Five days later, on October 1, 2003, when the defendant refused to waive time, Mr. Reed moved to withdraw from the case.  (RT 10/1/03 at 4-5).  Mr. Reed felt he was not going to be ready for the trial by October 7, 2003.  (Id. at 12, 17).  When he informed Defendant that he needed to move for a continuance, Defendant did not want him to move for a continuance.  (Id. at 18).  When Mr. Reed insisted on continuing the trial, Defendant allegedly threatened to sue Mr. Reed.  (Id. at 20).  Therefore, Mr. Reed, citing a complete breakdown in the attorney-client relationship, asked the court to be relieved.
  (Id. at 20-21).  The Defendant read on the record a letter he sent the court wherein he repeated his right to the effective assistance of counsel, not a representative. (Id. at 22-24).  The court asked if the Defendant opposed Reed’s motion to withdraw and the Defendant stated it depended on what “role he’s playing.” (Id. at 24-25). The Defendant then addressed Mr. Reed’s accusations point for point. (Id. at 25-27). The Defendant then repeated his demand for the right to the assistance of counsel and not a representative. (Id. at 28). 
  Mr. Reed admits that the Defendant provided assistance to counsel. (Id. at 29-31). Mr. Reed admits he still does not posses all the paperwork that was given to the Defendant when the court made him pro se. (Id. at 31). The prosecutor “urged” the court to keep Mr. Reed as counsel of record since she was concerned about the Speedy Trial Act being violated. (Id. at 32). The prosecutor and Mr. Reed previously talked about Mr. Reed being ready for trial in about “three to four weeks
.” (Id. at 33). The district court stated that it would not grant the motion until Mr. Reed turns over the discovery to Defendant.  (Id. at 38). The court states that it would remove Reed “based upon the findings that the necessary communications between lawyer and client - -… -- have been irrevocably torn asunder; that the necessary element of trust has been irrevocably torn asunder; that the necessary capacity for each other mutually to assist each other in the common objective of having a lawyer represent a client has been irrevocably torn asunder.”

On October 7, 2003, the district court issued an order granting Mr. Reed’s motion to withdraw and also ordering him to act, once again, as a standby counsel.
  (ER  ).  The court also found that Defendant has waived his right to appointed full counsel of record.  (ER  ).  Consequently, Defendant was forced, once again, to represent himself.


On 10/21/03 the Defendant sought rehearing from the court as to the ruling to remove Mr. Reed and the court stated “I relieved him in large measure as a result of your refusal to communicate with him.” (RT 10/21/03, 50). The court went on to say “Okay. Mr. – we’re not going to go through that hearing again, Mr. Sutcliffe.  I made findings that based upon your own characterization of what any lawyer who was you lawyer could do and would not be permitted to do and would not meet with your approval and whose efforts on your behalf you would reject, I relieved him of his duties. That ends it. That’s my ruling. We are note(sic) going into any further.  You have the basis on the record to appeal me if you like, depending on what happens at the trial.  Okay, there is no issue as to – and no relevance anymore and I don’t think there is any basis for an issue as to the accuracy of Mr. Reed’s statements.   Mr. Reed enjoys a well-deserved reputation as an honorable, diligent and careful lawyer, and I’m not going to subject him or other lawyers of that nature to fishing expeditions that are no longer material or relevant to any of your rights in the trial. That’s my ruling. I’m not going to hear any arguments about it.  Okay, I think we’re adjourned. (Id. at 50-51).

When the Defendant sought clarification the court stated, “I already stated, and deemed on the record, more than once, that the views expressed in the September 29th letter which he had expressed in court were the primary bases for my finding and for my ruling.

If I had heard only from Mr. Reed, I wouldn't have reached that conclusion, but I didn't hear only from Mr. Reed. I heard from Mr. Sutcliffe as well. I'm not going to revisit that, but that is the response.

The words and the conduct that you displayed at that hearing, when I made that finding, were the primary bases for my determination, and they are confirmed and reflected in the letter that has now been filed that's dated September 29, 2003, as well as other things. (TT 119).

When the Defendant again sought clarification during the trial, the court stated, “You are proceeding without counsel because your conduct, although not your lips and your words, clearly and persistently reflected a refusal to be represented by counsel. And that’s why I made the ruling that I did.” (TT 1213-1214). However, earlier the court stated the waiver of Mr. Reed was caused by the Defendant’s words. “You, by your conduct, you, by your statements, much of which is graphically confirmed in a letter that you insisted I read and that you sent to the prosecutor and that has now become part of the open court records in this case, have made it very clear that your view of representation is – that what you consider to be representation is totally unacceptable to you.  You’ve said it many times. You’ve said it in open court.  And you’ve said it in writing. You want assistance.  You don’t want representation. You said all those things after I explained what the proper role and rights and authority of a lawyer is. And you said it in the context of a series of events that has gone on for a very long time. The record is very clear on why I found that you had waived you right to the further appointment of counsel. And that’s all I’m going to say about it. It is not based only on, and not even based primarily on, what Mr. Reed said. Now that’s it.  You can challenge it.” (TT 156-157).

Standard of Review


Whether a Defendant was denied a Sixth Amendment right to counsel is a question of law reviewed de novo.  United States v. Ortega, 203 F.3d 675, 679 (9th Cir. 2000).  Whether a Defendant has knowingly, voluntarily, and intelligently waived his Sixth Amendment right to counsel is a mixed question of law and fact reviewed de novo.  See United States v. Percy, 250 F.3d 720, 725 (9th Cir.), cert. Denied 122 S.Ct. 493 (2001).  The district court’s denial of a motion to substitute counsel is reviewed for an abuse of discretion, but that discretion must be exercised within the limitations of the Sixth Amendment.  See United States v. Moore, 159 F.3d 1154, 1159 n.3 (9th Cir. 1998). The Sixth Amendment right to counsel in a criminal trial includes “the right to the effective assistance of counsel.” McMann v. Richardson, 397 U.S. 759, 771 n.14 (1970). This right extends to “all critical stages of the criminal process,”

Iowa v. Tovar, 541 U.S. 77, 80-81 (2004),

Arguments

1. The Record Does Not Support the District Court’s Finding that Appellant Waived His Right to Counsel.


It has been long established that the Constitution requires that no accused can be convicted and imprisoned unless he has been accorded the right to the assistance of counsel.  Faretta v. California, 422 U.S. 806, 832 (1975), citing Powell v. Alabama, 287 U.S. 465 (1932); Johnson v. Zerbst, 304 U.S. 458 (); Gideon v. Wainwright, 372 U.S. 335 (); Argersinger v. Hamlin, 407 U.S. 25 ().  Moreover, because a Defendant who represents himself relinquishes many of the traditional benefits associated with the right to counsel, before he can represent himself, the accused must “knowingly and intelligently” forgo the benefits.  Faretta v. California, 407 U.S. at 835, citing Johnson v. Zerbst, 304 U.S. at 464-465.


However, a court may force a Defendant to proceed pro se if his conduct is “‘delatory and hinders the efficient administration of justice.’” United States v. Kelm, 827 F.2d 1319, 1322 (9th Cir. 1987)(quoting United States v. Leavitt, 608 F.2d 1290, 1293 (9th Cir. 1979)); see also Plumlee v. Del Papa, 426 F.3d 1095, 1108 (9th Cir. 2005)(noting that a Defendant is not entitled to new counsel if the conflict was of the Defendant’s making).  

Nevertheless, this Court acknowledged that courts must “‘indulge every reasonable presumption against waiver of fundamental constitutional rights,’” and doubts must be resolved in favor of no waiver.  United States v. Meeks, 987 F.2d 575, 579 (9th Cir.), cert. denied, 510 U.S. 919 (1993), citing Michigan v. Jackson, 475 U.S. 625, 633 (1986) (quoting Johnson v. Zerbst, 304 U.S. 458, 464 (1938)).

In Meeks, the Defendant was initially represented by an attorney appointed by the district court.  After replacing the appointed counsel with a private attorney, the Defendant again asked the district court to relieve the private attorney and appoint an attorney.  The district court granted the Defendant’s motion to relieve the private attorney and appointed a counsel for the Defendant.  The second appointed attorney filed to be relieved, and at the same time, the Defendant moved for another attorney.  The district court granted the appointed attorney’s motion to be relieved; however, the court, frustrated by the delays caused by Defendant’s “continual changing of attorneys,” ordered the Defendant to appear pro se at trial, unless he retained counsel.  Id. at 577.


This Court held in Meeks that the district court erred in denying the Defendant’s motion to substitute counsel while, at the same time, granting the appointed counsel’s motion to withdraw.  This Court concluded that by doing so, the district court waived the Defendant’s right to counsel for him, leaving him without representation.  Ibid.

According to United States v. Meeks, 987 F.2d at 579, the district court could have: (1) denied both the Defendant’s and the counsel’s motions leaving the counsel as the attorney, (2) granted both motions and appointed someone else or (3) given the Defendant the opportunity to knowingly and intelligently waive his right to counsel and to proceed pro se.  Because the district court failed to do any of the three, this Court reversed the judgment.  Ibid.

Most recently, Plumlee v. Del Papa, 426 F.3d 1095, 1108 (9th Cir. 2005), this Court again held that the trial court violated the Defendant’s Sixth Amendment right to counsel by refusing to appoint substitute counsel in the face of an irreconcilable conflict between the Defendant and his counsel.  This Court also held that in such a situation, the Defendant’s decision to represent himself cannot be considered voluntary.  Ibid.

In this case, over Defendant’s repeated objections, the district court forced Defendant to represent himself during the trial.  Although the district court found that through his actions, Defendant waived his right to be represented by an attorney, the record does not support such finding by the court.

The record shows that Defendant’s initial counsel, the Federal Public Defender’s Office, was relieved at the request of the attorneys.  In relieving them, the district court made no finding as to who was at fault.  (RT 9/23/02 at 21).  In fact, the record shows Defendant requesting the court to order the Public Defender’s Office to continue to represent him.  (Id. at 18).  Therefore, the dismissal of the Public Defender’s Office as Defendant’s counsel cannot be attributed to something that Defendant did. 

Mr. Harris, Defendant’s second trial counsel appointed on September 25, 2002, was relieved because of incompetence.  On January 14, 2003, Defendant moved to relieve Mr. Harris from representing him.  (RT 1/14/03 at 4).  Defendant submitted a Writ of Mandamus to Compel in which he asserted that Mr. Harris ineffectively assisted him by 1) failing to object to the prosecutor’s lies at the January 10, 2003 hearing; 2) failing to challenge the original indictment based on prosecutorial misconduct at the Grand Jury hearing; 3) failing to challenge the district court’s jurisdiction; and 4) allowing some discovery material to be stolen without back-up copies.  (ER  ).  Defendant also argued that Mr. Harris was computer illiterate, which is to his detriment in a computer crime case.  (Rt 1/14/03 at 16, 23-24).

The district court construed Defendant’s request as a request for substitution of attorney and conducted a hearing outside of the presence of the prosecutor.  (RT 1/14/03 at 6-7).  Mr. Harris stated to the court that there has been a complete breakdown in the attorney-client relationship.  (Id. at 8-9).  Mr. Harris also expressed that Defendant might have a personality disorder and that his relationship with Defendant has reached an impasse.  (Id. at 11).  The district court made a specific finding that the attorney-client relationship has been shattered.  (Id. at 12).  The court relieved Mr. Harris from representing Defendant.  (Id. at 12-13). 
Without making any other findings, the court went on to inform Defendant that he will get only one more lawyer to represent him, and without explaining the word “syndrome”, the court warned him that, absent anything compelling, if the same “syndrome” occurs with the new lawyer, he will have waived his right to excuse that counsel or to be represented by replacement counsel.  (Id. at 14)  The court also informed Defendant that it has the power and the obligation to find that he has waived his right to have a lawyer represent him.  (Id. at 23).  After agreeing to appoint another counsel for Defendant, the district court questioned Defendant’s ability to confer with counsel and informed him that the court would order a psychiatric evaluation.  (Id. at 19-21).  


Again, nothing in the record shows that the dismissal of Mr. Harris was of Defendant’s own making or a self-serving attempt to sabotage his attorney-client relationship in order to obstruct or delay the proceedings.  The district court made no such finding.  

On January 17, 2003, after being appointed to represent Defendant (RT 1/17/03 at 4), Mr. Nicolaysen suggested to the court that Defendant be sent to a medical facility in Rochester, Minnesota to be evaluated for competency instead of by a local physician or psychologist, as suggested by the court.  (Id. at 16-17).  Mr. Nicolaysen also suggested that Defendant might be a candidate for a battery of psychological tests.  (Id. at 17).  Defendant vigorously objected to Mr. Nicolaysen representing him.  (Id. at 17-18).    

At a status conference hearing held on March 14, 2003, Defendant asked the court to relieve Mr. Nicolaysen as his counsel.  (RT 3/14/03 at 5).  Defendant thereafter repeatedly informed the court that Mr. Nicolaysen does not speak for Defendant.  (Id. at 7-8).  After a doctor submitted a report concluding that Defendant is competent, and the prosecutor stipulated that Defendant is competent, Mr. Nicolaysen refused to accept the conclusion and proceeded to cross-examine the doctor.
  (RT 3/14/03 at 11).  As Mr. Nicolaysen began examining the doctor, Defendant interrupted the examination and consequently, the court ordered him removed from the courtroom.  (Id. at 12).  The court provided no access to any counsel for the defendant after having him removed. Through his cross-examination, Mr. Nicolaysen got the doctor to admit that given Defendant’s so-called disorder, there is a “possibility” the attorney/client relationship cannot function.  (Id. at 31).  Moreover, Mr. Nicolaysen got the doctor to admit that given the outburst in the courtroom, it would be prudent to conduct further evaluation before the district court reaches a decision on Defendant’s competency.  (Id. at 41, 47).  After the hearing, the court ordered Defendant to be “treated” at a medical center pursuant to 18 U.S.C. section 4241(d).  (Id. at 60-61, 67).  The court explained to Defendant that the court will receive another report and another hearing will take place.  (Id. at 67).  The court again clarified that it did not make a finding that Defendant needs to be rehabilitated or treated but that a further examination is required.  (Id. at 70).
 Yet, the court, and another Doctor present, specifically mentioned treatment. (RT 3/14/03, 73, 76). Mr. Nicolaysen stated 4241(d) was for evaluation and treatment. (Id. at 77). 

On March 20, 2003, the district court issued an order entitled “Order Re: Further Competency Determination of Defendant Pursuant to 18 U.S.C. section 4241(d)”, making a specific finding that “[t]he question as to whether Defendant is presently competent to stand trial is still unresolved” and that “[f]urther evaluation(sic) at a Federal Medical Center such as FMC Rochester is not only prudent, but is also required in the interests of justice.  (ER ).
  The court then ordered Defendant to be transported to FMC Rochester, Minnesota for a reasonable period of time for the purpose of determining the Defendant’s competency to stand trial pursuant to 18 U.S.C. section 4241(d).
  (Ibid).   

On April 7, 2003, a status conference was held without the presence of Defendant.
  At the hearing, the district court questioned Mr. Nicolaysen and the prosecutor regarding the joint proposed amended order lodged by them, because the proposed order had the court making a finding that Defendant was suffering from a mental disease or defect rendering him mentally incompetent, contrary to the court’s earlier finding.  (RT 4/7/03 at 3; ER  ).  Both Mr. Nicolaysen and the prosecutor pointed out to the court that section 4241(d) is for restoration of competency and not for evaluation.  (RT 4/7/03 at 4-8).  Mr. Nicolaysen further suggested to the court that the proceeding pursuant to 4241(d) was more prudent than to simply conduct further evaluation. (Id. at 8-9).  Court agreed and found Defendant incompetent outside of his presence
 and signed an order for treatment.
  (Id. at 10-11; ER  ).  

On August 27, 2003, after finding Defendant competent to stand trial
 (RT 8/27/03 at 45-46), the court granted Mr. Nicolaysen’s motion filed on August 4, 2003 to be relieved from representing Defendant.  (Id. at 46).  The court found that there is a complete breakdown in the communication.  (Ibid.).  Defendant insisted that his motion to relieve Mr. Nicolaysen for ineffective representation predates Mr. Nicolaysen’s motion to be relieved.  (Id. at 47).  

The court granted Defendant’s motion to relieve Mr. Nicolaysen without making any finding of misconduct or ineffective representation on Nicolaysen’s part.  (Id. at 51).  When Defendant wanted to put on the record as to why he requested Mr. Nicolaysen to be fired, the court prohibited Defendant from doing so.  (Ibid).  

The court then commented that Defendant had gone through four attorneys, fought with all of them, and insisted on firing all of them.
  (Id. at 60).  In response, Defendant explained to the court that he simply wanted effective “assistance” of counsel.  (Id. at 61).  The court ultimately concluded that Defendant, through his actions, waived his right to counsel and had chosen to proceed in pro per. (Id. at 60-61, 65). Court accommodates defendant by agreeing to grant defendant’s motion to recuse counsel 
    

In dismissing Nicolaysen, the district court failed to properly conduct a hearing on Defendant’s motion for substitution of attorney.

It is well established that when a Defendant seeks substitution of attorney, the court must hold a hearing to inquire into the Defendant’s complaint and the extent of conflict between the Defendant and counsel and also to consider the timeliness of the motion and the extent of resulting inconvenience and delay.  United States v. Smith, 282 F.3d 758, 763 (9th Cir. 2002). During the March 26, 2003, hearing the Defendant objected, several times (RT 03/26/03, 5, 7, 8) against Mr. Nicolaysen speaking for him. The court stated it would “deal with that motion later.” (Id. at 5). The court then had the defendant removed from the court and Mr. Nicolaysen took an antagonistic approach to the defendant by trying to convince everyone that “his” client was incompetent, even though everyone present thought otherwise. It is well settled law that if counsel takes a position antagonistic to the defendant at the hearing on substitution of counsel, the court must appoint independent counsel to represent the defendant at that hearing. United States v. Wadsworth, 830 F.2d 1500 (9th Cir. 1987).

The court finally got around to ruling on the defense motion to remove counsel months later on 8/27/03. The district court prohibited Defendant from stating his reasons for wanting to dismiss Mr. Nicolaysen.  From the beginning, Mr. Nicolaysen for whatever reason wanted to find Defendant incompetent to stand trial.  He not only suggested a medical facility in the east coast to conduct the psychiatric evaluation, he also suggested that Defendant might be a candidate for a battery of psychological tests.  (1/17/03 at 17).  Mr. Nicolaysen in fact refused to accept the conclusion that Defendant was competent to stand trial rendered by the doctor who spent more than 15 hours with Defendant. (3/26/03). 

In addition, outside of his client’s presence, Mr. Nicolaysen persuaded the court to find that Defendant suffered from a mental defect and that he should be treated.  In light of Mr. Nicolaysen’s repeated attempts to find Defendant incompetent to stand trial, Defendant was embroiled in irreconcilable conflict with his counsel.

This Court has long ago held that “[t]o compel one charged with grievous crime to undergo a trial with the assistance of an attorney with whom he has become embroiled in irreconcilable conflict is to deprive him of the effective assistance of any counsel whatsoever.  Brown v. Craven, 424 F.2d 1166, 1170 (9th Cir. 1970).  “A natural corollary of this holding is that where the erroneous denial of a motion to substitute counsel prompts a Defendant to choose self-representation, reversal of the conviction is warranted in spite of the client’s ‘choice’ to represent himself.  Plumlee v. Del Papa, 426 F.3d at 1104.

Clearly, under these circumstances, the dismissal of Mr. Nicolaysen cannot be viewed as Defendant’s own making or a self-serving attempt to sabotage his attorney-client relationship in order to obstruct or delay the proceedings.

Finally, Mr. Reed was relieved as Defendant’s counsel at his request.  Mr. Reed stated that because Defendant threatened to sue him for attempting to continue the trial, he could no longer function as his attorney.  Mr. Reed admitted that Defendant was helpful in filing certain motions (10/1/03 at 29) and also in pointing out which discovery material was pertinent to the trial.  (Id. at 30).  Clearly, the reason for the breakdown in the relationship between Defendant and Mr. Reed was over the issue of continuance of the trial.  Defendant simply wanted to protect his speedy trial rights.  (Id. at 26-27).  The court had “screwed up” and dumped the ball on Mr. Reed, which is why Mr. Reed had a “scowl” and an “understandable worried look.” 

It is the court’s responsibility to provide the defendant with the requisite information regarding the nature of the charges, the possible penalties, and the dangers and disadvantages of self-representation. United States v. Hernandez, 203 F.3d 614 (9th Cir. 2000). Here the court utterly failed to do this for the Defendant, not once but several times.

In order to proceed pro se, the defendant must knowingly and intelligently waive his or her right to counsel. Faretta v. California, 422 U.S. 806 (1975); Adams v. Carroll, 875 F.2d 1441 (9th Cir. 1989); United States v. Salerno, 61 F.3d 214 (3d Cir. 1995); United States v. Kneeland, 148 F.3d 6 (1st Cir. 1998). The Defendant clearly never wanted to represent himself, even the court recognized this fact. 

The touchstone in determining whether the waiver was voluntary is what the defendant, not the district court, reasonably believed. United States v. Proctor, 166 F.3d 396 (1st Cir. 1999).  Here the court never questioned the defendant. (RT 9/26/03, 77-83). In the face of ambiguity, the court must favor the right to counsel. Truitt v. Fair, 822 F.2d 166 (1st Cir. 1987). The judge must interrogate the defendant to be sure that he or she understands the disadvantages of self-representation; the nature of the charge; the range of penalties; that the defendant will be proceeding alone in a complex area where experience and professional training are greatly to be desired; that an attorney might be aware of possible defenses to the charge; and that the judge believes it would be in the best interests of the defendant to be represented by an attorney. In the instant case the court never interrogated Mr. Sutcliffe to see what he reasonably believed nor understood. (RT 9/26/03, 77-83).   Von Moltke v. Gillies, 332 U.S. 708 (1948); Faretta v. California, 422 U.S. 806 (1975); Patterson v. United States, 487 U.S. 285 (1988); 

United States v. Chaney, 662 F.2d 1148 (5th Cir. 1981); United States v. Harris, 683 F.2d 322 (9th Cir. 1982). IT utterly failed to inform him of the nature of the charges, and the possible penalties, which it later used against the Defendant to illegally enhance the Defendant’s sentence, which remains illegal to date. However, several circuits have taken the position that no specific inquiries or special hearings must be conducted to determine whether the defendant has knowingly and intelligently waived the right to counsel. United States v. Tompkins, 623 F.2d 824 (2d Cir. 1980), United States v. Kimmel, 672 F.2d 720 (9th Cir. 1982).  The Defendant maintains, however, that it was not knowing and intelligent because the trial judge failed to inform him of "the nature of the charges, the [statutory] offenses included within them, the range of [allowable] punishments thereunder, possible defenses to the charges and circumstances in mitigation thereof, and all other facts essential to a broad understanding of the whole matter." Von Moltke v. Gillies, 332 U.S. 708, 724 (1948). He argues that unless a trial judge advises the defendant of every point listed in Von Moltke, a waiver of counsel is not knowing and voluntary. 

In light of the fact that the district court continued the trial date without Defendant’s concurrence once he became pro per ((10/1/03 at 43), the court could have continued the trial without Defendant’s concurrence and allowed Mr. Reed to continue to represent Defendant.

As demonstrate above, the record does not support the district court’s finding that Defendant, through his conduct, ever waived his Sixth Amendment right to counsel.  

The district court should have: (1) denied Mr. Reed’s motion, leaving Mr. Reed as the attorney, (2) granted Mr. Reed’s motion and appointed someone else or (3) given Defendant the opportunity to knowingly and intelligently waive his right to counsel and to proceed pro se.  Because the district court failed to do any of the three, the judgment should be reversed.
� Defendant was originally indicted under a General Intent threat.  At the time of Defendant’s arrest, Ninth Circuit precedent dictated 875(c) as a “specific” intent crime. See 18 U.S.C. § 875(c).


� They did not, nor did other appointed attorneys.  (RT 09/26/03, 20, 21, 49)


� The record shows three experts were appointed but now reports were ever turned over to the defendant prior to trial. (RT 09/26/03, 20-21, 37-38) 


� Thereafter Mr. Harris was relied and a Mr. Nicolaysen was appointed on 01/17/03. The court specifically stated it had selected him “[e]specially because of what I have been informed is your unusually extensive experience with computer law, computer usage and computer technology.”


� See RT 1/14/03, Page 5, Lines 1-2. Court: “You have one choice. Meaning, there are two things from which you can choose.  It’s either Mr. Harris or yourself.” See CRANDELL v. BUNNELL, No. 96-56644, Argued and Submitted February 6, 1998 (9th Cir.) ”Crandell petitions for a writ of habeas corpus. He alleges that he was faced with an unconstitutional choice of incompetent counsel or no counsel at all.” 


� The court granted the Defendant’s request to remove Mr. Harris as incompetent. (Id. at 30).


� The record is void of any complaints by Mr. Harris regarding Mr. Sutcliffe prior to Mr. Sutcliffe’s motion to dismiss Mr. Harris.


� “Personal liberties are not rooted in the law of averages. The right to defend is personal. The defendant, and not his lawyer or the State, will bear the personal consequences of a conviction. It is the defendant, therefore, who must be free personally to decide whether in his particular case counsel is to his advantage.” Faretta, citing Illinois v. Allen, 397 U.S. 337, 350-351 (BRENNAN, J., concurring). 


� The court told the Defendant the court would “deal with that motion later.”(Id. at 5-6). 


� A defendant has the right to be present at every stage of the trial.  The right is both constitutional and statutory. The constitutional right is based on the Fifth Amendment due process clause and the Sixth Amendment right to confrontation. Under the Constitution, the defendant’s presence “is a condition of due process to the extent that a fair and just hearing would be thwarted by his absence, and to that extent only.” United States v. Gagnon, 470 U.S. 522, 526 (1985)(quoting Snyder v. Massachusetts, 291 U.S. 97, 108 (1934)). In Faretta v. California, 422 U.S. 806, 819 n.15 (1975), the Supreme Court stated that a defendant has the “right to be present at all stages of the trial where his absence might frustrate the fairness of the proceedings.”


� Mr. Nicolaysen subsequently filed two supplemental declarations in support of the motion.  (ER  ).


� In fact, the defendant requested the court not to relieve the original Public Defender attorney(s) saying “I would therefore request respectfully this court order the Public Defender’s Office to he(sic) prepared to try the case on October 22 [2002] as so ordered and to deny any motion to be relieved.” (RT 9/23/02, 18)


� The court issued a Minute Order, which stated that the “Court accommodates defendant by agreeing to GRANT defendant’s motion to recuse counsel.” (8/27/03 Docket #188)


� “Well, that I’m not absolutely certain about.” If the case is not too complex, then I certainly can be. There’s one month to go before that date approximately and I intend on studying the case, analyzing it. I would like, of course, to speak with Mr. Sutcliffe. (Id. at 10). The record further shows Reed never had the opportunity to speak to Mr. Sutcliffe before the judge sua sponte appointed him. 


� Stipulation to Continue Trial Date And Exclude Time, filed by AUSA and counsel Potashner, cites as Ground #1 that “The Case is Complex” (Filed 5/16/02, Page 2.; Docket #23). See also prosecutor’s comments at 9/23/03, page 31. “[b]ut part of the reason why in a case like this it has been turned over so far in advance and the court made this case complex, I think rightfully so, because of the huge amount of electronic evidence was so the defense team could work through this.


� Defendant: “Thank you, Your Honor. One last objection. I do seek sanctions on Mr. Nicolaysen for failing to turn over that file as ordered. My concerns one, that man has threatened me in the past if I pressured him or made him look bad or forced him to do anything, go to court, he would make sure I lose. Now, he’s got my whole world in his hands, my whole world are in his hands right now in that file. All weekend he might be taking stuff. He might be loosing stuff, misplacing stuff. I don’t know. All I know [is] this man has threatened me in the past to make me lose this case. Now he’s ignoring everybody, doing his own thing. I want that noted for the record.”


Judge: “Okay. It is noted.” (RT 9/2/03, 14) 


� (RT 1/17/03,11-12; RT 4/9/02, 9-10; RT 4/15/02, 11-14).


� Docket #236 reads that Judge made a “’Technical Error’ in previous warnings to defendant regarding waiver of his right to counsel.”


� (Id. at 25-26)  This is the similar argument previous counsel, Mr. Harris, made to the court in November of 2002. (RT 11/21/03, 14-17).


� “So a prudent thing to do for somebody in your situation would be is I’ll take my best shot at it.   You can take your best shot at being your own lawyer, if you want, or you can be a lawyer.” (Id. at 54).


� Trial was scheduled for October 7, 2003, at this point.


� Mr. Reed never rented either. (RT 10/01/03, 15)


� Mr. Reed’s paralegal, Sarah Ritts, later filed a statement and documents that indicated Mr. Reed had a desire to quit well before Mr. Reed accused Defendant of threatening to sue Mr. Reed if Mr. Reed waived defendant’s right.


� Mr. Reed makes a comment on page 29, lines 3-7, about Sarah Ritts, however there is nothing in the record previously to support what he’s talking about.


�  Previously the court stated no lawyer could be ready in such a short time frame, not withstanding the current state of the discovery, which had deteriorated over time from counsel to counsel. (RT 9/23/02, 22, 28)


� What common objective and to whom the court is referring to in the second party is unknown. The defendant made it very clear he wanted anyone appointed, at a certain point after the Public Defender’s Office, in it’s entirety, quit “representing” the Defendant, to “assist” the Defendant, not represent him. The judge didn’t understand the distinction or chose to willfully ignore it. (RT 10/01/03, page 39).


� The court noted, “Mr. Reed’s motion to withdraw may have been somewhat premature or precipitous.”  (ER  ).  Nevertheless, the court went on to find that the attorney-client relationship between Defendant and Mr. Reed has been gravely impaired.  (Ibid).


� The doctor met with Defendant five times for about three hours each time.  (RT 3/14/03 at 18).


� It appears that the court was confused.  After repeatedly stating that the court is not making a finding on the competency issue because it wants further examination of Defendant, it agreed with a doctor from the Bureau of Prisons and the prosecutor that the order was under 18 U.S.C. section 4241(d), which authorizes hospitalization for treatment after a finding of incompetency.  (Id. at 69-70, 74-75).  Such confusion is demonstrated by a hearing held outside of Defendant’s presence.  (RT 4/7/03 at 3-4).


� “In addition, the Court finds that the ‘ends of justice’ served by taking the action of requiring such examination  and continuing the trial date accordingly outweigh the best interests of the public and the defendant in a speedy trial…”


� However, Defendant could not be transported to Rochester, Minnesota as ordered.  (ER  ).


� A competency hearing may not be conducted in absence of the defendant and doing so deprives the defendant of due process of law. Martin v. Settle, 192 F.Supp. 156, 159 (W.D. Mo. 1961)


� See fn. 29, supra.


� Contrary to the court’s order but rather consistent with the initial order, Defendant was not treated for competency but was evaluated for competency.  (ER  ). 


� The court however failed to follow the law and ensure the Certificate of Competency was filed prior to holding the competency hearing. (RT 4/15/04, 6) Furthermore, the Doctor who wrote the report was later fired from the Bureau of Prisons for filing false reports claiming he had examined patients.


� Actually and factually the defendant begged the court to not remove the original first attorneys at the September 23, 2002 hearing, page 18, Line 7-10. “I would therefore request respectfully this court order the Public Defender’s Office to he(sic) prepared to try the case on October 22 [2002] as so ordered and to deny any motion to be relieved.”


� Docket # 188 Specifically noting, however, that court does not find …ineffective assistance of counsel.  The court found that Nicolaysen displayed “admirable professionalism.”


� It appears the Defendant filed a Motion For Reconsideration on 9/4/03, Docket 199, however the Docket is void of a ruling on this Motion. See Docket 195.
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