SECTION 875(C) IS UNCONSTITUTIONAL ON ITS FACE FOR VAGUENESS.

Standard of Review


Whether a statute is unconstitutionally vague is a legal issue subject to de novo review.  Planned Parenthood Fed’n of Am, Inc. v. Gonzalez, 435 F.3d 1163, 1171 (9th Cir. 2006) 

Argument


To survive vagueness review, a statute must “(1) define the offense with sufficient definiteness that ordinary people can understand what conduct is prohibited; and (2) establish standards to permit police to enforce the law in a non-arbitrary, non-discriminatory manner.”  Planned Parenthood Fed’n of Am, Inc. v. Gonzalez, 435 F.3d at 1171; see also Kolender v. Lawson, 461 U.S. 352, 357 (1983)(void-for-vagueness doctrine to the statute “requires that a penal statute define the criminal offense with sufficient definiteness that ordinary people can understand what conduct is prohibited and in a manner that does not encourage arbitrary and discriminatory enforcement.”)  “The need to avoid vagueness is particularly acute . . . when [the statute] implicates constitutionally protected rights.”  Planned Parenthood Fed’n of Am, Inc. v. Gonzalez, 435 F.3d at 1181 (citation omitted).

Section 875(c) states as follows:  Whoever transmits in interstate or foreign commerce any communication containing any threat to kidnap any person or any threat to injure the person of another, shall be fined under this title or imprisoned not more than five years, or both.”  This statute is unconstitutionally vague.

There is no doubt that in order to be convicted under section 875(c), the threat has to be made with the specific intent to threaten.  See  United States v. Twine, 853 F.2d 676, 679-80 (9th Cir. 1988).  Moreover, the threat has to be a “true threat” before it can be prohibited.  According to the Supreme Court “‘true threat’ encompass those statements where the speaker means to communicate a serious expression of an intent to commit an act of unlawful violence to a particular individual or group of individuals.  The speaker need not actually intend to carry out the threat . . .”  Virginia v. Black, 538 U.S. 343, 359-60 (2003)(citations omitted).  

However, section 875(c) fails to define within the statute what words constitute a true threat, nor does it require specific intent to threaten.  Absent a clear definition of what constitutes a true threat within the statute, coupled with the absence of the specific intent requirement, the statute fails to provide fair warning of the prohibited conduct to those it regulates and it permits arbitrary and discriminatory enforcement.

This is especially so because whether a defendant’s words constitute a true threat “should be considered in light of their entire factual context, including the surrounding events and the reaction of the listeners.”  United States v. Orozco-Santillan, 903 F.2d 1262 (9th Cir. 1990)(citations omitted).  Furthermore, in determining whether a threat should be treated as a true threat, the Second Circuit has held that the threat on its face and in the circumstances in which it is made has to be “so unequivocal, unconditional, immediate and specific . . . as to convey a gravity of purpose and imminent prospect of execution.”  United States v. Kelner, 534 F.2d 1020 (2nd Cir.), cert. denied, 429 U.S. 1022 (1976).  The Supreme Court also looked at the conditional nature of the statement made in Watts v. United States, 394 U.S. at 708 to conclude that the statements were political hyperbole and not a true threat.  Without any guidance within the statute as to what constitute a true threat, section 875(c) fails to provide fair warning of the prohibited conduct to those it regulates.  

Moreover, the statute’s failure to define what constitutes a true threat permits arbitrary and discriminatory enforcement.  The government is left to guess and determine at whim which words constitute a true threat.  Consequently, a citizen cannot hold the government liable for its failure to prosecute under the statute.  For example, in this case, Joe Shmoe, a Global Crossing employee, sent an e-mail to Mr. Sutcliffe, stating “if you post my info again I’m personally going to make sure you get your ass kicked. . . ”  Mr. Sutcliffe challenged the government’s failure to prosecute Joe Shmoe.  In response, the government stated that “‘Shmoe’s’ e-mail is not similar to defendant’s conduct by any means.  Sutcliffe is charged with multiple threats to kill, over a period of five months, in conjunction with posting personal information of others (including, apparently, that of ‘Joe Shmoe’) on his website.”  (ER  ).  The government appears to draw an arbitrary distinction.  If a threat is considered a true threat, it is a threat whether it is made numerous times or once.  However, because the statute does not define what kind of threat is proscribed, it allows an arbitrary enforcement.  
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