THIS CASE SHOULD BE REMANDED TO THE DISTRICT COURT FOR RESENTENCING.

1.  APPELLANT WAS DENIED HIS RIGHT TO COUNSEL AT SENTENCING.

Procedural Background


After the jury rendered a guilty verdict in this case, the district court ordered Mr. Reed to continue to act as a standby counsel for Appellant for purposes of sentencing.  (RT 12/4/03 at 2194).  On March 1, 2004, at a status conference hearing, the district court again confirmed that it had appointed Mr. Reed to function as standby counsel for Mr. Sutcliffe for purposes of the sentencing proceeding and that Mr. Sutcliffe had been representing himself thus far.  (RT 3/1/04 at 25).  In response, Mr. Sutcliffe informed the court that he did not ask to be made his own counsel.  (Id. at 27).  

On March 11, 2004, Mr. Sutcliffe filed a Motion and Notice of Objection to Minute Order Dated March 1, 2004 and requested for assistance of counsel under the Sixth Amendment.  (ER ).  In its Points and Authorities, Mr. Sutcliffe argued that he never made an intelligent and knowing waiver of his right to assistance of counsel and that he does not waive his right at sentencing.  (ER ).  Mr. Sutcliffe demanded the district court to grant him assistance of counsel.  (ER ).


On March 11, 2004, the district court issued a minute order summarily denying Mr. Sutcliffe’s request for assistance of counsel at sentencing.  (ER ).

Stadard of Review

Whether a defendant was denied Sixth Amendment rights to counsel is reviewed de novo.  United States v. Moore, 159 F.3d at 1158.  A district court’s denial of a request for substitution of counsel is reviewed for abuse of discretion.  See Id. at 1158 n.3.  The decision to allow a pro se litigant to proceed with some hybrid representation (co-counsel or advisory counsel_) is reviewed for abuse of discretion.  United States v. George, 85 F.3d 1433, 1439 (9th Cir. 1996).

Argument

It has been firmly established that in felony cases, a criminal defendant has the right to be assisted by counsel at all critical stages of the prosecution, including sentencing.  See Lopez v. Thompson, 202 F.3d 1110, 1117 (9th Cir. 2000)(citing Mempa v. Rhay, 389 U.S. 128, 134-037 (1967)).  Moreover, this Court has stated that “it is clearly established federal law that the right to counsel may be re-asserted during sentencing, and a trial court cannot deny a defendant’s timely request for representation without a sufficient reason.”  Robinson v. Ignacio, 360 F.3d 1044, 1061 (9th Cir. 2004).


Despite such well established law regarding a defendant’s right to counsel at sentencing, Mr. Sutcliffe was denied of his right to counsel at sentencing in this case.  Once again, the district court compelled Mr. Sutcliffe to represent himself at sentencing without making any finding that he waived his right to counsel knowingly, intelligently and unequivocally.  See United States v. Farhad, 190 F.3d 1097, 1099 (9th Cir. 1999)(“A waiver of the right to counsel must be knowing, intelligent, and unequivocal. . . We approach this question cautiously, indulging ‘every reasonable presumption against waiver.’”).  The record clearly indicates that the district court compelled Mr. Sutcliffe to represent himself over his protest that he did not ask to be made his own counsel.

Not only that, Mr. Sutcliffe specifically requested the district court to appoint a counsel for him to represent him at sentencing.  (ER ).  Nevertheless, the district court summarily denied his request, without even holding a hearing to address his request.  See 

Because Mr. Sutcliffe was denied this Sixth Amendment right to counsel at his sentencing, the case should be remanded to the district court for resentencing.

2.  APPELLANT’S SENTENCE VIOLATED HIS SIXTH AMENDMENT RIGHT TO HAVE A JURY DETERMINE BEYOND A REASONABLE DOUBT THE FACTS WHICH RESULTED IN HIS ENHANCED SENTENCE 

Standard of Review

A district court’s interpretation and application of the Sentencing Guidelines are reviewed de novo.  See United States v. Nielsen, 371 F.3d 574, 582 (9th Cir. 2004).  The district court’s application of the guidelines to the facts of a particular case is reviewed, however, for an abuse of discretion.  See United States v. Miguel, 368 F.3d 1150, 1155 (9th Cir. 2004).  The district court’s factual findings in the sentencing phase are reviewed for clear error.  See United States v. Nielsen, 371 F.3d at 582.  A claim that a sentence violates Apprendi v. New Jersey, 530 U.S. 466 (2000) is reviewed de novo.  United States v. Smith, 282 F.3d 758, 771 (9th Cir. 2002).   Also, under United States v. Ameline, 409 F.3d 1073, 1079 (9th Cir. 2005), unpreserved Booker error is reviewed for plain error.

Argument
In Apprendi v. New Jersey, supra, 530 U.S. at 490, the Supreme Court held that “other than the fact of a prior conviction, any fact that increases the penalty for a crime beyond the prescribed statutory maximum must be submitted to a jury and proved beyond a reasonable doubt.”  In Blakely v. Washington, 124 S.Ct. 2531, 2537 (2004), the Supreme Court held that “the ‘statutory maximum’ for Apprendi purposes is the maximum sentence a judge may impose solely on the basis of the facts reflected in the jury verdict or admitted by the defendant.”  “In other words, the relevant ‘statutory maximum’ is not the maximum sentence a judge may impose after finding additional facts, but the maximum he may impose without any additional findings.  When a judge inflicts punishment that the jury’s verdict alone does not allow, the jury has not found all the facts ‘which the law makes essential to the punishment,’ and the judge exceeds his proper authority.”  Ibid.
Most recently, in United States v. Booker, 125 S.Ct 738, 756 (2005), the Supreme Court again held that enhancing sentences based on facts found by the court alone and not by the jury violated the Sixth Amendment imperative that “any fact (other than a prior conviction) which is necessary to support a sentence exceeding the maximum authorized by the facts established by a plea of guilty or a jury verdict must be admitted by the defendant or proved to a jury beyond a reasonable doubt.”  The Supreme Court then rendered the sentencing guidelines advisory and not mandatory, and restored discretion to courts to impose sentences within the range prescribed by the statutes of conviction, as long as those sentences are reasonable.  Id., at 756-757.  

In this case, the district court in violation of Apprendi increased Mr. Sutcliffe’s offense level by 10 levels and increased Mr. Sutcliffe’s criminal history category to Two from One after making the following findings under U.S.S.G. sections 2B1.1(b)(8) and 2A6.1(b)(1): 1) that Mr. Sutcliffe relocated to evade law enforcement and/or that the crime involved sophisticated means; 2) that the offense involved substantially more than two communications to the same victim; and 3) that Mr. Sutcliffe intended to carry out the threat made to the victim.  (RT 4/15/04 at 16-23).  However, subsequent to sentencing Mr. Sutcliffe, the district court conceded that under Blakely, it imposed a sentence in violation of the Sixth Amendment.
  

Because the district court sentenced Mr. Sutcliffe beyond the statutory maximum based on the findings not made by the jury beyond a reasonable doubt, he was denied his Sixth Amendment right to a jury trial, and the case should be remanded to the district court under United States v. Ameline, 409 F.3d 1073, 1084-85 (9th Cir. 2005)(en banc); see also United States v. Moreno-Hernandez, 419 F.3d 906, 916 (9th Cir. 2005)(Ameline’s limited remand procedure applies to cases involving both constitutional and non-constitutional Booker error).  
� On    2004, Mr. Sutcliffe filed a Petition for Writ of Error Coram Nobis.  On July 30, 2004, the district court filed an order denying the petition for writ of error Coram Nobis.  (ER ).  In the order, the district court conceded that its sentence violated Mr. Sutcliffe’s Sixth Amendment rights because it was longer than the maximum sentence that could have been imposed solely on the basis of the facts implicitly reflected in the jury verdict.  (ER ).  The court, nevertheless, stated that it will wait for the Ninth Circuit’s remand of the case before correcting the sentence.  (ER ).
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