THE DISTRICT COURT ERRED IN DENYING MR. SUTCLIFFE’S REQUEST TO RECONSTRUCT THE WEBSITE “EVILGX.COM”.

Standard of Review


This Court generally reviews the district court’s ruling on a motion in limine for an abuse of discretion.   United States v. Ross, 206 F.3d 896, 898 (9th Cir. 2000).  However, if the order precludes the presentation of a defense, it is reviewed de novo.  Id., at 898-899. 

Argument


Early in the proceedings the court admitted the defendants words charged were not clear in the limited context presented.
 (RT 4/16/2002 at page 8) 

Prior to trial, Mr. Sutcliffe filed a motion for an order that the government be required to reconstruct the website at issue, “evilgx.com” for purposes of trial.  (ER ).  Mr. Sutcliffe emphasized that context is crucial in determining whether any threat was created or communicated.  (ER ).  The government in response stated that the reconstruction of the website to the degree requested by Mr. Sutcliffe was not possible or practical.  (ER ).  (Help--Where is the ruling on this motion?  I could not find it.)

On the third day of the trial, Mr. Sutcliffe again moved the court to order reconstruction of the website.  (RT 11/14/03 462-463).  The district court denied Mr. Sutcliffe’s motion by holding that reconstruction of the website is not necessary and not feasible.  (Id. at 464). However, the government admitted during the trial they previously had the means and ability to reconstruct the website, after the fact. (RT 11/19/2003 1045, Lines 3-9). 

Question: Were you able to reconstruct or reload, if you will, the missing links that you only had the name of but not the content?

Answer: Yes.

Question: Did you do that in a couple of cases to complete these exhibits?

Answer: Yes.

It is undisputed that whether a defendant’s words constitute a true threat “should be considered in light of their entire factual context. . . .”  United States v. Orozco-Santillan, 903 F.2d 1262 (9th Cir. 1990)(citations omitted).  “Therefore, we hold that ‘threat of force’ in FACE means what our settled threats law says a true threat is: a statement which, in the entire context and under all the circumstances, a reasonable person would foresee would be interpreted by those to whom the statement is communicated as a serious expression of intent to inflict bodily harm upon that person.” Planned Parenthood v. American Coalition of Life Activists, 290 F.3d 1058.

Because the district court refused to order reconstruction of the website, Mr. Sutcliffe was denied an opportunity to argue that the alleged threats were not true threats given the whole context of the website.

The government concedes that the website pages were added, taken away, and edited/augmented, that the website contained various links at any given time, and that reconstruction of the entire website is impossible.  (ER ).  Without having the website exactly as it would have appeared to a viewer at the time the alleged threats were made, Mr. Sutcliffe could not show the whole context to argue that the allege threats were not true threats, and thus the district court erred in denying Mr. Sutcliffe’s motion for reconstruction of the website. Furthermore the court granted the defendant’s unopposed motion to show the jury the remaining website using an application called Microsoft FrontPage claiming it was necessary for his defense to show the jury parts of code behind the “front page.” (RT 11/07/2003, 19-20). At the last possible moment the judge reversed himself and denied the defendant citing security concerns which had already been addressed on the 7th and were moot. (RT 11/12/2003, Pages 7-9). This too prejudiced the defendant and denied the defendant the right to present a proper defense by showing the jury the entire factual context.

�  “Well, I agree with that proposition that it’s a different kind of threat and there may not be a physical threat if indeed that’s what armed refers. You may be right, that’s what it refers to. It’s not entirely clear from the context.”
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