What is so “unique,” “substantial,” and “effecting the overriding importance to the well-being of the entire nation” about Tracy Hall, Elizabeth Greenwood and Gary Winnick that would allow them the “privilege” to “afford” the same standards of protection as the President of the United States?  What enormous political, sociological, and economic consequences entitle them to such a level of protections from words?

The protection from reading, or even hearing about mere words is precisely not the type of substantial public interest, which can justify prohibitions from words.

There was never a “captive” audience.  Everyone “intentionally and knowingly” entered into and agreed to read the words.  Moreover, never was any one in “grave or imminent danger” which would “affect the security and future of the entire nation.”

1.  

871’s “True Threat Reasonable Person Test” Only Applies To The President of the United States, limited as it is to the Chief Magistrate of the nation and his constitutional successors.
In Watts v. United States, 394 U.S. 705 (1969), the Supreme Court stated that because 18 U.S.C. § 871 makes criminal certain forms of pure speech, “[w]hat is a threat must be distinguished from what is constitutionally protected speech.” Id. at 707. Thus, “the statute initially requires the Government to prove a true ‘threat.’ ” Id. at 708 . We have defined a true threat under § 871 as: a statement, written or oral, [made] in a context or under such circumstances wherein a “reasonable person would foresee that the statement would be interpreted by those to whom the maker communicates the statement as a serious expression of an intention to inflict bodily harm upon or to take the life of the President. 
 Hanna, 293 F.3d at 1084 (citation and alteration omitted). 9th Cir.2005

The basis for section 871 is clear. The Congress arrived at a legislative determination that the safety and freedom of movement of the Chief Executive was of such overriding importance to the well-being of the entire nation that threats which would tend to restrict his capacity to fulfill his duties or incite others to harm his person would not be tolerated. Congressional awareness of past Presidential assassinations in part contributed to the enactment of the 1917 

A statute making it a criminal act to utter threats as to citizens generally might well be open to constitutional challenge. Assuming arguendo that a statute might not be sustained if applied to any threat toward any one of 200 million Americans
, the statute here in question [871] must be judged by different standards
, limited as it is to the Chief Magistrate of the nation and his constitutional successors.

   There are unique considerations surrounding the President of the United States. No person in the world, perhaps, is so comprehensively guarded. Yet this intensive protection has not prevented the assassination of four Presidents. In our system, the safety of the Chief Magistrate of the nation is so crucial to the national welfare that, notwithstanding our traditional tolerance of uninhibited and even vicious criticism of a President…enormous political, sociological, and economic consequences of that event are poignant reminders of the evil sought to be avoided by section 871. The assassination, or even attempted assassination, or suspicion of a conspiracy to this end, of no living person can upset the nation's-- even the world's-- equilibrium as does such action directed at a President of the United States.

When the interests to be protected are evaluated in the light of first amendment safeguards, the consequences here sought to be prevented afford a valid basis for reasonable limitation on speech.

The protection of the President is precisely the type of substantial public interest which can justify prohibitions aimed at preventing substantive evils which can flow from the condemned activity. Cf. NAACP v. Button, 371 U.S. 415, 444, 83 S.Ct. 328.

“ We explained our decision as follows: A threat against the President may cause substantial harm and is qualitatively different from a threat against a private citizen or other public official. A President not only has a personal interest in his own security, as does everyone, he also has a public duty not to allow himself to be unnecessarily exposed to danger. A President's death in office has worldwide repercussions and affects the security and future of the entire nation.  Roy, 416 F.2d at 877 (emphasis added). Because of the distinction drawn in Roy, between the President and [private] citizens, it is clear that the [general] intent to threaten required by Sec. 871 is not sufficient for a conviction under Secs. 875(c) and 876.”  Twine, 853 F.2d 676, 681.

�   In Roy we confronted the question of whether 18 U.S.C. Sec. 871 required a showing of specific intent to threaten. Section 871, which makes it unlawful inter alia to "knowingly and willfully" threaten the President of the United States, 871 is a companion section to Secs. 875(c) and 876. After scrutinizing the possible purposes underlying Sec. 871, we concluded that no actual intent to threaten must be shown. We held that culpability could be established by showing that "a reasonable person would foresee that the statement would be interpreted by [the recipient] as a serious expression of an intention to inflict bodily harm upon or to take the life of the President...." Roy, 416 F.2d at 877. We can imagine no clearer description of an objective, general intent showing.


� Such as the one’s charged in the instant case.


� This is the core-issue why 875(c) is unconstitutional, it provides no "intelligible” or “clear " standard to guide citizens, officers, prosecutors or judges as to how to define the statute as to a threat.  Furthermore, the statue makes no mention of a “false” threat or “true” threat.  This turns it into an “I’ll know it when I see it” subjective standard.  In 1964, Justice Potter Stewart tried to explain "hard-core" pornography, or what is obscene, by saying, "I shall not today attempt further to define the kinds of material I understand to be embraced . . . [b]ut I know it when I see it . . . "This quote, and the intent behind it, is well known as summarizing the irony and difficulty in trying to define obscenity. For at least fifty years, the Supreme Court has been struggling with defining what speech is "obscene".  The same goes for the definition of a “true” threat. 





