THE DISTRICT COURT ERRED IN DENYING MR. SUTCLIFFE’S MOTION IN LIMINE TO EXCLUDE EVIDENCE OF THE RIFLE.

Standard of Review


This Court generally reviews the district court’s ruling on a motion in limine for an abuse of discretion.   United States v. Ross, 206 F.3d 896, 898 (9th Cir. 2000).  Rulings under Federal Rule of Evidence 404 are reviewed for abuse of discretion.  United States v. Geston, 299 F.3d 1130, 1137 (9th Cir. 2002). 

Argument


Prior to trial, Mr. Sutcliffe filed a motion in limine on January 3, 2003 to exclude the rifle found in his home in New Hampshire.  (ER ).  Mr. Sutcliffe argued that the introduction of the rifle is irrelevant, that it constitutes improper character evidence under Federal Rule of Evidence 404, and that even if admissible, it is unduly prejudicial under Rule 403.  (ER ).  On January 10, 2003, the district court denied the motion subject to a limiting instruction that the court intends to give.  (RT 1/10/03 30-31).

On November 7, 2003, Mr. Sutcliffe again moved to exclude the introduction of the rifle.  (ER ).  The district court again denied the motion.  (ER ).  On the first day of the trial, Mr. Sutcliffe again objected to the introduction of evidence that he possessed any weapon or ammunition.  (RT 11/12/03 23).  

During the trial, the court gave the following limited instruction:  “Mr. Sutcliffe is not accused of committing any crime arising out of his possession of any weapon or ammunition.  You may consider evidence of his possession of weapons and ammunition only for the limited purpose of deciding whether the government has met its burden of proving that if Mr. Sutcliffe made, or caused to be made, the communications that have been alleged in this case, in making those communications, he acted with a specific intent to threaten the persons who were the subject of these communications.”  (RT 11/14/03 588-589).

The government introduced a picture of the rifle (Id. at 588) and the rifle itself with the bayonet extended.  (RT 11/19/03 1126).  The Court again gave the following instruction in permitting the exhibition of the rifle:  “But I want to caution you, . . ., the defendant is not accused of any crime relating to the acquisition, use, or possession of weapons.  The purpose for which this information is being received is not to establish criminal conduct or an inclination to commit criminal conduct just by mere virtue of possessing this rifle.  There are other bases on which the information may be relevant, including for you to determine what may have been meant or was meant by “I am armed,” and including whether or not the defendant actually had the intent with which he is charged.”  (RT 11/19/03 1126-1127).    

The district court abused its discretion in permitting the evidence of the rifle to be introduced in this case.

First of all, the statement Mr. Sutcliffe made was “I am now armed,” as opposed to “I am armed.”  Mr. Sutcliffe’s wife testified that Mr. Sutcliffe had the rifle for a long time.  (Id. at 593).  Mr. Sutcliffe had the rifle when she first met him.  (Ibid).  Mr. Sutcliffe was not referring to the rifle when he said “I am now armed” given that he had the rifle for a long time.  

In addition, in United States v. Philibert, 947 F.2d 1467, 1470-1471 (11th Cir. 1991), the Eleventh Circuit held that the evidence of the defendant’s purchase of firearms was irrelevant to whether the defendant did or did not place a threatening phone call in violation of section 875(c).  The Court held that admission of the firearm constituted improper character evidence under Federal Rule of Evidence 404 and that the error deprived the defendant of a fair trial.  Id., at 1471. 

In this case, the rifle was exhibited with the bayonet extended.  Although the district court gave a limited instruction to the jury, Mr. Sutcliffe’s possession of the rifle was irrelevant in determining whether he acted with a specific intent to threaten the persons he is accused of threatening.  Therefore, the district court abused its discretion in permitting the introduction of the rifle.

This is especially so because whether a defendant’s words constitute a true threat “should be considered in light of their entire factual context, including the surrounding events and the reaction of the listeners.”  United States v. Orozco-Santillan, 903 F.2d 1262 (9th Cir. 1990)(citations omitted).  During an early hearing in 2002, the court made the statement “Well, I agree with that proposition that it’s a different kind of threat and there may not be a physical threat if indeed that’s what armed refers. You may be right, that’s what it refers to. It’s not entirely clear from the context. (RT 04/16/2002, Page 8, Lines 20-24). Allowing the rifle tilted the context in favor of the prosecution and denied the defendant the right to an unbiased jury.
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