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FOREWORD

This is the third edition of 4 Manual on Jury Trial Procedures.
It updates and replaces the 1998 manual, as supplemented in 2000.
Like previous editions, this manual provides a reliable reference to
issues that recur in the conduct of federal civil and criminal jury
trials in the Ninth Circuit. While not exhaustive in its treatment, it
does provide a starting point to help guide more detailed research.

As with previous editions, this manual focuses on the law,
procedures and practices in the Ninth Circuit governing jury trials.
Accordingly, it continues the previous practice of citing primarily
Supreme Court and Ninth Circuit case law, when available.
Consistent with the current practices in the Circuit, the manual
provides practical suggestions to aid the conduct of such trials. In
order to promote as wide availability as possible, an electronic
version of this manual is available on the web at
<http://www.ce9.uscourts.gov>.

The committee expresses its appreciation to the Office of the
Circuit Executive for its support and for publishing this new
edition of the manual.
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CHAPTER ONE: PRETRIAL CONSIDERATIONS

1999) (prejudice shown by subsequent unavailability of a
witness due to delay from joinder).

. Ends of justice. §3161(h)(8)(A). Upon motion of th
judge or a party for continuance, any period of delay is
excludable from the Speedy Trial Act provided the
continuance is based upon findings “that the ends of
justice served by [the action taken] outweigh the best
interests of the public and the defendant in a speedy trial.”
Importantly, the court must set forth, on the record, the
reasons for the finding(s), and the continuance must be
specifically limited in time. United States v. Ramirez-
Cortez, 213 F.3d 1149, 1154 (9th Cir. 2000) (quoting
United States v. Lloyd, 125 F.3d 1263, 1268 (9th Cir.
1997) in turn quoting United States v. Jordan, 915 F.2d
563, 565-566 (9th Cir. 1990)).

Section 3161(h)(8)(B) lists four factors the judge shall
consider, among others, in granting a continuance in the ends of
justice:

e whether failure to grant a continuance would result in
a miscarriage of justice;

e whether the case is so unusual or complex that it is
unreasonable to expect adequate preparation within the
time limits of the Speedy Trial Act;

e whether certain circumstances concerning the
indictment justify the continuance;

e whether failure to grant a continuance would
otherwise “deny the defendant reasonable time to obtain
counsel, would unreasonably deny the defendant or the
Government continuity of counsel, or would deny counsel
for the defendant or the attorney for the Government the
reasonable time necessary for effective preparation, taking
into account fhe exercise of due diligence.’
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CHAPTER ONE: PRETRIAL CONSIDERATIONS

Where the judge grants a continuance based upon a finding of
case complexity, specific findings must be made. United States v.
Clymer, 25 F.3d 824, 828-29 (9th Cir. 1994) (criticizing the trial
court for an open-ended Heclaration of complexity as well as for a
retroactive invocation of the “ends of justice” basis for delay).

A bare stipulation by the parties to waive time under the
Speedy Trial Act is an inadequate basis for a continuance as “the
right to a speedy trial belongs not only to the defendant, but to
society as well.” United States v. Ramirez-Cortez, 213 F.3d 1149,
1156 (9th Cir. 2000) (quoting from United States v. Lloyd, 125
F.3d 1263, 1268 (9th Cir. 1997)).

Upon remand following appeal where dismissal is ordered for
violation of the Speedy Trial Act, the trial court is to exercise its
discretion in determining whether the dismissal is to be with or
without prejudice, considering the seriousness of the offense, the
circumstances leading to the dismissal, and the impact re-
prosecution would have on the Speedy Trial Act and the
administration of justice. United States v. Pollock, 726 F.2d
1456, 1463 (9th Cir. 1984).

B. Voir Dire

The Ninth Circuit has yet to decide whether and under what
circumstances a court may begin voir dire in order to stay the Act’s
time limits. Some circuits have held that long delays between the
jury selection and the swearing in can violate the Speedy Trial Act,
even though the voir dire was begun within the time limits set by
the act. United States v. Crane, 776 F.2d 600, 603 (6th Cir. 1985);
United States v. Gonzalez, 671 F.2d 441, 444 (11th Cir.), cert.
denied, 456 U.S. 994 (1982).
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CHAPTER ONE: PRETRIAL CONSIDERATIONS

14 Other Delays

While some short postponements have been tolerated, the
following lengthier delays have been found to violate :
Cf. United States v. Hay, 122 F.3d 1233, 1235 (9th Cir. 1997)
(48-day delay between close of evidence and closing arguments
held to have violated defendant’s due process rights). United
States v. Stayton, 791 F.2d 17 (2d Cir. 1986) (23 months); United
States v. Andrews, 790 F.2d 803 (10th Cir. 1986) (two and one-half

onths), cert. denied, 481 U.S. 1018 (1987); United States v. Fox,
788 F.2d 905 (2d Cir. 1986) (five and one-half months).
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CHAPTER ONE: PRETRIAL CONSIDERATIONS

1.6  Presence of Defendant (Criminal)

A. Defendant’s Presence Generally

A defendant has the right to be present at every stage of the
trial. The right is both constitutional and statutory. The
constitutional right is based on the Fifth Amendment due process
clause and the Bixth Amendment right to confrontation| Under the
Constitution, the defendant’s presence “is a condition of due
process to the extent that a fair and just hearing would be thwarted
.= and to that extent only.” United States v. Gagnon,
470 U.S. 522, 526 (1985) (quoting Snyder v. Massachusetts, 291
U.S. 97, 108 (1934)). Thus, the Constitution does not guarantee
that a criminal defendant be present at all stages of the trial but
rather only at [‘critical stage[s].| La Crosse v. Kernan, 244 F.3d
702, 707-08 (9th Cir. 2001).

In Faretta v. California, 422 U.S. 806, 819 n.15 (1975), the
Supreme Court stated that a defendant has the “right to be present
at all stages of the trial where his absence might frustrate the
fairness of the proceedings.” See also Fisher v. Roe, 263 F.3d 906,
914-15 (9th Cir. 2001) (citing Snyder, 291 U.S. at 105-06)
(defendant has a right to be present if his presence “has a relation,
reasonably substantial, to the fullness of his opportunity to defend
against the charge”).

Rule 43(a), Fed. R. Crim. P., provides in part that a defendant
must be present at every trial stage, including the jury
impanelment and the return of the verdict and sentencing, unless
otherwise provided by the rules.

Rule 43(b)(3), Fed. R. Crim. P., provides in part that a
defendant need not be present where the “proceeding involves only
alconference or hearing on a question of law}”

Rule 43(c), Fed. R. Crim. P. governs circumstances under
which a defendant has waived the right to be present at trial or
sentencing:

18





